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Canada’s Competition Bureau (CCB) recently filed a challenge with the Canadian Competition
Tribunal to unwind a U.S. private equity firm’s May 2019 acquisition of a company that offers
reserves valuation and reporting software to Canadian oil and gas producers.

Following an investigation, the CCB found that the acquisition by San Francisco-based private
equity firm Thoma Bravo, LLC of Aucerna, a Calgary-based company, resulted in a merger to
monopoly in the supply of reserves software to medium and large oil and gas producers in
Canada, by bringing under common control Aucerna and Thoma Bravo’s wholly owned
subsidiary, Quorum Business Solutions, the other principal supplier of reserves software in
Canada. The CCB is seeking to force Thoma Bravo to divest one of its two reserves software
businesses.

Reserves software monitors, evaluates and produces reports related to estimated reserves of
oil and gas wells, providing key information to producers necessary for strategic decision-
making and compliance with regulatory reporting requirements. Aucerna and Quorum are the
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two largest oil and gas reserves software offerings in Canada, and previously were each other’s
closest rivals, with each accounting for approximately half of Canada’s reserves software
market.

According to the CCB, there are no existing close substitutes for reserves software for Canadian
producers, and new competition is unlikely because entry into the relevant market would be
costly, difficult, and time consuming. The CCB contends that other international reserves
software offerings are not sufficiently adapted to the needs of Canadian producers and do not
effectively compete for new customers in Canada, because they do not account for Canada’s
complex regulatory, royalty and tax regimes. Thus, the CCB argues, this merger to monopoly is
likely to substantially lessen competition and result in higher prices, lower quality of service,
and reduced innovation and product quality, to the detriment of oil and gas producers in
Canada. Thoma Bravo has 45 days to respond to the CCB’s challenge.

This case is notable for a number of reasons:

e |t serves as a reminder that mergers and acquisitions in the oil & gas sector continue to
be heavily scrutinized, including not only transactions involving physical assets, but also
those involving ancillary products and services such as specialized software.

e Companies in the U.S. need to be mindful that acquisitions can be investigated and
challenged on antitrust/competition grounds not only by US regulators, but also by their
counterparts in foreign jurisdictions.

e Acquisitions by private equity buyers, such as “bolt-on” or “roll-up” acquisitions that
consolidate suppliers within a particular market, can raise antitrust concerns and should
be vetted for legal risk by antitrust counsel early in the process.

e This challenge was brought post-closing, demonstrating that even relatively small deals
that fall below mandatory pre-merger notification thresholds are not exempt from
antitrust scrutiny.
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